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Indicate by check mark whether the Registrant is a large accelerated filer, an accelerated filer, a non-accelerated filer, a smaller reporting company,
or an emerging growth company. See definition of “large accelerated filer,” “accelerated filer,” “smaller reporting company” and “emerging growth
company” in Rule 12b-2 of the Exchange Act.
 
Large accelerated filer  ☐   Accelerated filer  ☒

Non-accelerated filer  ☐   Smaller reporting company  ☒

   Emerging growth company  ☒

If an emerging growth company, indicate by check mark if the Registrant has elected not to use the extended transition period for complying with any
new or revised financial accounting standards provided pursuant to Section 7(a)(2)(B) of the Securities Act. ☐



 
 

CALCULATION OF REGISTRATION FEE
 
 

Title of Securities 
to be Registered  

Amount
to be

Registered(1)  

Proposed
Maximum

Offering Price
Per Share (2)  

Proposed
Maximum
Aggregate

Offering Price (2)  
Amount of

Registration Fee(3)

Common Stock, $0.0001 par value  966,857 shares  $6.37  $6,163,308.62  $800.00
 

 

(1) The number of shares of common stock, par value $0.0001 per share, or Common Stock, stated above consists of the aggregate number of shares
which may be sold (i) upon the exercise of options or issuance of stock-based awards which have been granted and/or may hereafter be granted
under the DermTech, Inc. Amended and Restated 2010 Stock Plan, or the Plan. The maximum number of shares which may be sold pursuant to
the Plan is subject to adjustment in accordance with certain anti-dilution and other provisions of the Plan. Accordingly, pursuant to Rule 416 under
the Securities Act of 1933, as amended, or the Securities Act, this Registration Statement covers, in addition to the number of shares stated above,
an indeterminate number of shares which may be subject to grant or otherwise issuable after the operation of any such anti-dilution and other
provisions.

(2) This calculation is made solely for the purpose of determining the registration fee pursuant to the provisions of Rule 457(c) and (h) under the
Securities Act as follows: (i) in the case of shares of Common Stock which may be purchased upon exercise of outstanding options, the fee is
calculated on the basis of the weighted-average exercise price of the outstanding options; and (ii) in the case of shares of Common Stock for which
options and stock-based awards have not yet been granted and the purchase price of which is therefore unknown, the fee is calculated on the basis
of the average of the high and low sale prices per share of the Common Stock on the Nasdaq Capital Market as of a date (November 14, 2019)
within five business days prior to filing this Registration Statement. The chart below details the calculations of the registration fee:

 
Securities   

Number of
Shares    

Offering Price Per
Share   

Aggregate
Offering Price  

Shares issuable upon the exercise of outstanding options granted under the Plan    494,175   $ 3.82(2)(i)  $1,885,536.52 
Shares issuable upon the vesting of outstanding restricted stock units granted under the

Plan    465,575   $ 9.05(2)(ii)  $4,213,453.75 
Shares reserved for future grant under the Plan    7,107   $ 9.05(2)(ii)  $ 64,318.35 
Proposed Maximum Aggregate Offering Price      $6,163,308.62 
Registration Fee      $ 800.00 
 
(3) Pursuant to Rule 457(p) under the Securities Act, the registrant is offsetting $800 of the registration fee of $800 due under this Registration

Statement against the amount of the registration fee of $6,654 previously paid by the registrant with respect to the registration statement on Form
S-3 filed on September 26, 2019 as File No. 333-233962, or the Prior Registration Statement. No securities were sold pursuant to the Prior
Registration Statement, which was withdrawn on November 14, 2019.

   
 



EXPLANATORY NOTE

In accordance with the instructional Note to Part I of Form S-8 as promulgated by the Securities and Exchange Commission, the information
specified by Part I of Form S-8 has been omitted from this Registration Statement on Form S-8 for offers of Common Stock pursuant to the Plan. The
documents containing the information specified in Part I will be delivered to the participants in the Plan covered by this Registration Statement as
required by Rule 428(b)(1) under the Securities Act.

 



PART II

INFORMATION REQUIRED IN THE REGISTRATION STATEMENT

Item 3. Incorporation of Documents by Reference.

The following documents filed by the Registrant with the Commission are incorporated herein by reference:

(a) The Registrant’s Annual Report on Form 10-K for the fiscal year ended March 31, 2019 filed with the Commission on June 14, 2019.

(b) The Registrant’s Quarterly Reports on Form 10-Q for the quarters ended June 30, 2019 and September 30, 2019 filed with the Commission on
August  13, 2019 and November 7, 2019 respectively.

(c) The Registrant’s Current Reports on Form 8-K filed with the Commission on May 29, 2019, August 7, 2019, August  28, 2019, September 5,
2019, September 5, 2019 (including the description of the Common Stock contained, and incorporated by reference, therein), September  17, 2019,
September 23, 2019, September 30, 2019, October 18, 2019 and November 7, 2019 (except for the information furnished under Items 2.02 or 7.01 and
the exhibits thereto).

All reports and other documents filed by the Registrant with the Commission after the date hereof pursuant to Sections 13(a), 13(c), 14 and 15(d)
of the Exchange Act after the date of this Registration Statement and prior to the filing of a post-effective amendment to this Registration Statement
which indicates that all securities offered hereby have been sold or which deregisters all securities then remaining unsold, shall be deemed to be
incorporated by reference herein and to be a part hereof from the respective dates of filing of such reports and documents, or the Incorporated
Documents.

Any statement contained herein or in any Incorporated Document shall be deemed to be modified or superseded for purposes of this Registration
Statement to the extent that a statement contained in any subsequently filed Incorporated Document modifies or supersedes such statement. Any such
statement so modified or superseded shall not be deemed, except as so modified or superseded, to constitute a part of this Registration Statement.

Item 4. Description of Securities.

Not applicable.

Item 5. Interests of Named Experts and Counsel.

None.

Item 6. Indemnification of Directors and Officers.

Registrant’s existing Amended and Restated Certificate of Incorporation, or the Amended and Restated Certificate of Incorporation, filed with the
Delaware Secretary of State on August 29, 2019, as amended by a Certificate of Amendment, or the Certificate of Amendment, filed with the Delaware
Secretary of State on August 29, 2019, provides that the Registrant shall indemnify its directors and officers, provided that they have acted in good faith
and in a manner which they reasonably believed to be in or not opposed to the best interests of the Registrant and, with respect to any criminal action or
proceeding, had no reasonable cause to believe their conduct was unlawful.
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http://www.sec.gov/Archives/edgar/data/1651944/000119312519173682/d760850d10k.htm
http://www.sec.gov/Archives/edgar/data/1651944/000119312519219949/d770326d10q.htm
http://www.sec.gov/Archives/edgar/data/1651944/000156459019041857/dmtk-10q_20190930.htm
http://www.sec.gov/Archives/edgar/data/1651944/000114420419028657/tv522550_8k.htm
http://www.sec.gov/Archives/edgar/data/1651944/000119312519215319/d787400d8k.htm
http://www.sec.gov/Archives/edgar/data/1651944/000119312519232486/d760582d8k.htm
http://www.sec.gov/Archives/edgar/data/1651944/000119312519238968/d771503d8k.htm
http://www.sec.gov/Archives/edgar/data/1651944/000119312519238978/d790602d8k.htm
http://www.sec.gov/Archives/edgar/data/1651944/000119312519246876/d629046d8k.htm
http://www.sec.gov/Archives/edgar/data/1651944/000119312519252220/d787597d8k.htm
http://www.sec.gov/Archives/edgar/data/1651944/000119312519258318/d806900d8k.htm
http://www.sec.gov/Archives/edgar/data/1651944/000119312519270160/d784568d8k.htm
http://www.sec.gov/Archives/edgar/data/1651944/000156459019041784/dmtk-8k_20191107.htm


This indemnity shall not extend to a suit by or in the right of the Registrant in which any director or officer has been adjudged to be liable to the
Registrant, unless and to the extent that the court making such adjudication determines that the director or officer in question is fairly and reasonably
entitled to indemnity for expenses that the court deems proper.

The Registrant shall not indemnify any director or officer in respect of a proceeding initiated by such director or officer unless such proceeding
was authorized by the Registrant’s board of directors.

Any indemnification of its directors or officers by the Registrant is conditioned on the director or officer in question notifying the Registrant in
writing as soon as possible of any proceeding for which indemnity will or could be sought, unless the Registrant has confirmed to the director or officer
that it is aware of such proceeding. The Registrant may elect to participate in or assume the defense of any such proceeding at its own expense. The
Registrant shall not be required to indemnify for any amounts paid in settlement without its written consent, which consent will not be unreasonably
withheld.

Any indemnified director or officer will have the right to advancement of expenses upon the Registrant’s receipt of written notice therefor and an
undertaking by or on behalf of any such director or officer to repay all amounts advanced if it shall ultimately be judicially determined that such person
is not entitled to be indemnified.

The Registrant shall not indemnify any director or officer to the extent such director or officer is reimbursed from the proceeds of insurance. In the
event the Registrant makes any indemnification payments and the director or officer in question is subsequently reimbursed from the proceeds of
insurance, such director or officer shall promptly refund the Registrant to the extent of such insurance reimbursement.

Item 7. Exemption from Registration Claimed.

Not applicable.

Item 8. Exhibits.

The following exhibits are filed as a part of or incorporated by reference into this Registration Statement:
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Exhibit
Number  Exhibit Description   

Filed
Herewith  

Incorporated
by Reference

herein
from Form
or Schedule   Filing Date   

SEC File/
Reg. Number

4.1

  

Amended and Restated Certificate of Incorporation of the Registrant, included as
Annex D to the proxy statement/prospectus/information statement forming a part
of the referenced filing.     

S-4/A

  

08/7/2019

  

333-232181

4.2

  

Form of Certificate of Amendment to the Amended and Restated Certificate of
Incorporation of the Registrant, included as Annex F to the proxy
statement/prospectus/information statement forming a part of the referenced
filing.     

S-4/A

  

08/7/2019

  

333-232181

4.3
  

Form of Certificate of Designation of Preferences Rights and Limitations of
Series A Convertible Preferred Stock of the Registrant     

S-4/A
  

08/7/2019
  

333-232181

4.4

  

Bylaws of the Registrant, included as Annex C to the proxy
statement/prospectus/information statement forming a part of the referenced
filing.     

S-4/A

  

08/7/2019

  

333-232181

5.1
  

Opinion of Mintz, Levin, Cohn, Ferris, Glovsky and Popeo, P.C. as to the
legality of the securities being registered   

X
      

23.1   Consent of KPMG LLP   X       

23.2   Consent of Marcum LLP   X       

23.3
  

Consent of Mintz, Levin, Cohn, Ferris, Glovsky and Popeo, P.C. (included in
Exhibit 5.1)   

X
      

24.1   Powers of Attorney (included on signature page to this Registration Statement)   X       

99.1

  

Amended and Restated 2010 Stock Plan of the Registrant, included as Annex E
to the proxy statement/prospectus/information statement forming a part of the
referenced filing.     

S-4/A

  

08/7/2019

  

333-232181
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Item 9. Undertakings.
 

(a) The undersigned Registrant hereby undertakes:

(1) To file, during any period in which offers or sales are being made, a post-effective amendment to this Registration Statement:

(i) To include any prospectus required by Section 10(a)(3) of the Securities Act of 1933;

(ii) To reflect in the prospectus any facts or events arising after the effective date of the Registration Statement (or the most recent
post-effective amendment thereof) which, individually or in the aggregate, represents a fundamental change in the information set forth in
the Registration Statement. Notwithstanding the foregoing, any increase or decrease in volume of securities offered (if the total dollar
value of securities offered would not exceed that which was registered) and any deviation from the low or high end of the estimated
maximum offering range may be reflected in the form of prospectus filed with the Commission pursuant to Rule 424(b) if, in the
aggregate, the changes in volume and price represent no more than a 20% change in the maximum aggregate offering price set forth in the
“Calculation of Registration Fee” table in the effective Registration Statement.

(iii) To include any material information with respect to the plan of distribution not previously disclosed in the Registration
Statement or any material change to such information in the Registration Statement;

Provided, however, that paragraphs (a)(1)(i) and (a)(1)(ii) do not apply if the Registration Statement is on Form S-8 and the information
required to be included in a post-effective amendment by those paragraphs is contained in reports filed with or furnished to the Commission by the
Registrant pursuant to Section 13 or Section 15(d) of the Securities Exchange Act of 1934 that are incorporated by reference in this Registration
Statement.

(2) That, for the purpose of determining any liability under the Securities Act of 1933, each such post-effective amendment shall be deemed to be
a new registration statement relating to the securities offered therein, and the offering of such securities at that time shall be deemed to be the
initial bona fide offering thereof.

(3) To remove from registration by means of a post-effective amendment any of the securities being registered which remain unsold at the
termination of the offering.

 

(b) The undersigned Registrant hereby undertakes that, for purposes of determining any liability under the Securities Act of 1933, each filing of the
Registrant’s annual report pursuant to Section 13(a) or Section 15(d) of the Securities Exchange Act of 1934 that is incorporated by reference in
this Registration Statement shall be deemed to be a new registration statement relating to the securities offered therein, and the offering of such
securities at that time shall be deemed to be the initial bona fide offering thereof.
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(c) Insofar as indemnification for liabilities arising under the Securities Act of 1933 may be permitted to directors, officers and controlling persons of
the Registrant pursuant to the foregoing provisions, or otherwise, the Registrant has been advised that in the opinion of the Securities and
Exchange Commission such indemnification is against public policy as expressed in the Act and is, therefore, unenforceable. In the event that a
claim for indemnification against such liabilities (other than the payment by the Registrant of expenses incurred or paid by a director, officer or
controlling person of the Registrant in the successful defense of any action, suit or proceeding) is asserted by such director, officer or controlling
person in connection with the securities being registered, the Registrant will, unless in the opinion of its counsel the matter has been settled by
controlling precedent, submit to a court of appropriate jurisdiction the question whether such indemnification by it is against public policy as
expressed in the Act and will be governed by the final adjudication of such issue.
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SIGNATURES

The Registrant. Pursuant to the requirements of the Securities Act of 1933, the Registrant certifies that it has reasonable grounds to believe that it
meets all of the requirements for filing on Form S-8 and has duly caused this Registration Statement to be signed on its behalf by the undersigned,
thereunto duly authorized, in San Diego, California on November 15, 2019.
 

DERMTECH, INC.

By:  /s/ Kevin Sun
 Name: Kevin Sun
 Title: Chief Financial Officer

Each person whose signature appears below constitutes and appoints John Dobak, M.D. and Kevin Sun, and each of them singly, his or her true
and lawful attorneys-in-fact and agents, with full power of substitution and resubstitution in each of them singly, for him or her and in his or her name,
place and stead, and in any and all capacities, to sign any and all amendments (including post-effective amendments) to this Registration Statement on
Form S-8 of DermTech, Inc., and to file the same, with all exhibits thereto and other documents in connection therewith, with the Securities and
Exchange Commission, granting to the attorneys-in-fact and agents, and each of them, full power and authority to do and perform each and every act
and thing requisite or necessary to be done in or about the premises, as full to all intents and purposes as he or she might or could do in person, hereby
ratifying and confirming all that the attorneys-in-fact and agents or any of each of them or their substitute may lawfully do or cause to be done by virtue
hereof.
 

6



Pursuant to the requirements of the Securities Act of 1933, this Registration Statement has been signed by the following persons in the capacities
and on the dates indicated.
 

Signature   Title   Date

/s/ John Dobak, M.D.     
John Dobak, M.D.

  
Chief Executive Officer and Director

(Principal Executive Officer)   
November 15, 2019

/s/ Kevin Sun     
Kevin Sun

  
Chief Financial Officer and Treasurer

(Principal Financial and Accounting Officer)   
November 15, 2019

/s/ Matt Posard     
Matt Posard   Director   November 15, 2019

/s/ Cynthia Collins     
Cynthia Collins   Director   November 15, 2019

/s/ Enrico Picozza     
Enrico Picozza   Director   November 15, 2019

/s/ Herm Rosenman     
Herm Rosenman   Director   November 15, 2019

/s/ Gary Jacobs     
Gary Jacobs   Director   November 15, 2019

/s/ Gene Salkind, M.D.     
Gene Salkind, M.D.   Director   November 15, 2019

/s/ Scott Pancoast     
Scott Pancoast   Director   November 15, 2019
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Exhibit 5.1
 

    

One Financial Center
Boston, MA 02111

617 542 6000
mintz.com

November 15, 2019

DermTech, Inc.
11099 N. Torrey Pines Road, Suite 100
La Jolla, CA 92037

Ladies and Gentlemen:

We have acted as legal counsel to DermTech, Inc., a Delaware corporation (the “Company”), in connection with the preparation and filing with the
Securities and Exchange Commission (the “Commission”) of a Registration Statement on Form S-8 (the “Registration Statement”), pursuant to which
the Company is registering the issuance under the Securities Act of 1933, as amended (the “Securities Act”), of an aggregate of 966,857 shares (the
“Shares”) of the Company’s common stock, $0.0001 par value per share (“Common Stock”), in accordance with the terms of the DermTech, Inc.
Amended and Restated 2010 Stock Plan (the “Plan”). This opinion is being rendered in connection with the filing of the Registration Statement with the
Commission. All capitalized terms used herein and not otherwise defined shall have the respective meanings given to them in the Registration
Statement.

In connection with this opinion, we have examined the Company’s Amended and Restated Certificate of Incorporation and Bylaws, each as
currently in effect; such other records of the corporate proceedings of the Company and certificates of the Company’s officers as we have deemed
relevant; and the Registration Statement and the exhibits thereto.

In our examination, we have assumed the genuineness of all signatures, the legal capacity of natural persons, the authenticity of all documents
submitted to us as originals, the conformity to original documents of all documents submitted to us as copies, the authenticity of the originals of such
copies, and the truth and correctness of any representations and warranties contained therein. In addition, we have assumed that the Company will
receive any required consideration in accordance with the terms of the Plan.

Our opinion expressed herein is limited to the General Corporation Law of the State of Delaware and we express no opinion with respect to the
laws of any other jurisdiction. No opinion is expressed herein with respect to the qualification of the Shares under the securities or blue sky laws of any
state or any foreign jurisdiction.

Please note that we are opining only as to the matters expressly set forth herein, and no opinion should be inferred as to any other matters. This
opinion is based upon currently existing statutes, rules, regulations and judicial decisions, and we disclaim any obligation to advise you of any change in
any of these sources of law or subsequent legal or factual developments which might affect any matters or opinions set forth herein.
  

BOSTON        LONDON        LOS ANGELES        NEW YORK        SAN DIEGO        SAN FRANCISCO        WASHINGTON

MINTZ, LEVIN, COHN, FERRIS, GLOVSKY AND POPEO, P.C.



MINTZ
 

November 15, 2019
Page 2     
 

Based upon the foregoing, we are of the opinion that the Shares, when issued and delivered in accordance with the terms of the Plan, will be
validly issued, fully paid and non-assessable.

We understand that you wish to file this opinion with the Commission as an exhibit to the Registration Statement in accordance with the
requirements of Item 601(b)(5) of Regulation S-K promulgated under the Securities Act, and we hereby consent thereto. In giving this consent, we do
not admit that we are within the category of persons whose consent is required under Section 7 of the Securities Act or the rules and regulations of the
Commission promulgated thereunder.
 

 Very truly yours,

 /s/ Mintz, Levin, Cohn, Ferris, Glovsky and Popeo, P.C.

 Mintz, Levin, Cohn, Ferris, Glovsky and Popeo, P.C.



Exhibit 23.1

Consent of Independent Registered Public Accounting Firm

The Board of Directors
DermTech, Inc.:

We consent to the use of our report dated April 22, 2019, with respect to the balance sheets of DermTech Operations, Inc. as of December 31, 2018 and
2017, and the related statements of operations and comprehensive loss, convertible preferred stock and stockholders’ (deficit) equity, and cash flows for
each of the years in the two-year period ended December 31, 2018, and the related notes (collectively, the “financial statements”), incorporated herein
by reference. Our report dated April 22, 2019 contains an explanatory paragraph that states that the Company has suffered recurring losses from
operations and has a net capital deficiency, which raise substantial doubt about its ability to continue as a going concern. The financial statements do not
include any adjustments that might result from the outcome of that uncertainty.

/s/ KPMG LLP

San Diego, California
November 15, 2019



Exhibit 23.2

INDEPENDENT REGISTERED PUBLIC ACCOUNTING FIRM’S CONSENT

We consent to the incorporation by reference in this Registration Statement of DermTech, Inc. on Form S-8, of our report dated June 14, 2019, with
respect to our audits of the financial statements of Constellation Alpha Capital Corp. as of March 31, 2019 and 2018 and for each of the two years in the
period ended March 31, 2019, appearing in the Annual Report on Form 10-K of Constellation Alpha Capital Corp. for the year ended March 31, 2019.
We were dismissed as auditors on September 4, 2019 and, accordingly, we have not performed any audit or review procedures with respect to any
financial statements appearing in such Prospectus for the periods after the date of our dismissal.

/s/ Marcum LLP

Marcum LLP
New York, NY
November 15, 2019


